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Mr. Chairman and Members of the Subcommittee: 

We appreciate the opportunity to discuss the Department of 

Energy's (DOE) controla over the cost8 it has incurred related to 

litigation against contractors who have operated the Department's 

facilities. As you know, numerous class action lawsuits have been 

filed against these contractors, and the costs associated with 

their defense are being borne by DOE. My testimony today is based 

on an ongoing review of these costs at three DOE operations 

offices--Albuquerque, Oak Ridge, and Richland--which we are 

conducting at your request. We are currently preparing a report on 

this work which we expect to issue this summe?, 

In summary, our findings to date show that DOE has had little 

control over contractors' litigation costs. Specifically, 

-- DOE does not know the total amount it has spent and 

continues to spend to defend its contractors in litigation. 

Such information is not maintained by DOE, and its only 

effort to collect data on litigation costs showed that the 

agency spent about $31 million in fiscal year 1992 on . 
outaide legal fees. However, significant costs for 

litigation-related activities, such as the development and 

operation of litigation data bases--averaging- over $8 , 

million annually--were not included in DOE's estimate. 
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-- DOE is not effectively controlling the costs it is 

reimbursing for outside legal charges. The agency has not 

established criteria directing contractors to seek 

discounted fees or to set limits on travel and other 

administrative costs,charged by law firms. 

mm DOE does not have effective procedures for reviewing leg81 

bills. The agency has not required detailed review of 

bills nor has it directed that bills be in a format 

specific enough to facilitate detailed review, 

Consequently, bills are being paid with lfttle or no 

detailed review or without sufficient informatfon to fully 
justify the amounts charged. 

These problems demonstrate that DOE has limited oversight and 

control of contractors' litigation costs. The Office of General 

Counsel within DOE recognizes the need to improve its management of 

these costs, and it has recently issued guidance to field counsel 

and contractors on this subject. However, this guidance does not 

go far enough in that it still leaves much of the cost control , 
responsibility with the contractor. In the report we will be 

issuing to this Subcommittee, we will discuss In greater detail 

what DOE will need to do to take a more “hands on” role in 

overseeing litigation costs. The need for stronger DOE contro!s 

will become more critical as additional information is disclosed 

about past radiation experimentation conducted on individuals and 

i 
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populations. These disclosures are likely to lead to more lawsuits 

against the operators of DOE’s facilities and thus increased 

litigation costs for DOE, 

Before I discuss these problems in greater detail, I will 

briefly describe DOE's responsibility for reimbursing contractors 

for litigation expenses. 

LIABILITY FOR 

DOE's responsibility for contractorr' litigation costs has its 

roots in the early nuclear programs. Since iha inception of these 

programs in the 19408, the federal government ha8 relied on 

contractors to operate it8 facilities. However, because of the 

high risk associated with operating these facilities, the agencies 

responsible for managing nuclear activities--from the Atomic Energy 

Commission to DOE--included litigation and claims clause8 in the 

contracts. These clauses provide that litigation expenses are 

allowable costs under the contracts. Furthermore, judgments . 
against the contractors arising from their activities under the 

contracts are reimbursable by DOE. 

Over the past several years# class action law suit8 have peen 

filed against past and present contractors who operated DOE 

facilities. In general, these suit8 contend that during the 
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operation of the facilities, radioactive or toxic emissions were 

released, causfng personal injury, emotional distress, economic 

injury, and/or property damage. These suits have been filed 

against DOE contractors throughout the country, such as the Hanford 

site in Washington, the Fernald Plant in Ohio, the Rocky Flats 

Plant in Colorado, the Los Alamo8 National Laboratory in New 

Mexico, and various other facilities. 

DOE has the option of undertaking the defense against such 

litigation on it8 own; however, it has generally opted to have the 

contractors defend the case in good faith. DOE'8 standard practice 

is to authorize contractors to proceed with the defense, with 

virtually no DOE involvement other than to approve the hiring of 

outside counsel, review billings, and agree upon settlement 

amounts. The funding for each contractor's litigation, and 

oversight of the litigation, is handled by the cognizant DOE field 

office. 

PROBLEMS GAO IDEmfFIED TQ DATE 

Our ongoing work of contractors' litigation cort8 found tiat 

DOE does not (1) collect or maintain data on the costs that are 

befig incurred, (2) have criteria that clearly specify what costs 

are allowable, and (3) have procedures in place to ensure thorough 

review of legal bills. As a result,'DOE has limited oversight and 

control of contractors' litigation coats. 
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Full Extent of Lltlaatioq 

Costs Not Known j 

Information on the costs of litigation is important not only 

for DOE to understand the overall costs it is incurring but also to 

weigh the merits of an individual case against its cost. DOE 

headquarters maintains little data on contractors' litigation 

CO8tS. Because oversight of thi8 litigation is handled by DOE 

field offices, no central collection of this data is conducted by 

the agency. In 1993, however, DOE’s Contract Reform Team attempted 

to assess the magnitude of litigation expenditures. The team found 

that over $31 million was paid in fiscal yeaq 1992 for outside 

legal fees by DOE contractors, and it estimated that a similar 

amount was expended in fiscal year 1993. However, DOE was unable 

to provide complete and comparable data for fiscal year 1993. 

During our review, we found additional cost8 related to 

contractor litigation were not being included in DOE's litigation 

cost estimate. The most substantial of these costs were for 

litigation data bases. In at least four lawsuitrr, DOE is funding 

the development of computer data bases of litigation-related 

information. These data bases provide capabilities designed to 

identify and retrieve information needed for the litigation 

defense. The.data base costs are substantial. From fiscal years 1 
1 

1991 through 1993, DOE had spent about $25 million on data base 
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development- Of that amount, the greatest cost --$14 million--was 

spent on a single data base developed for one major litigation, 

In addition to the data base costs, certain contractors' 

litigation costs were not included in DOE’s court estimate. For 

example, as much as $3.7 million was paid to one contractor for 

costs directly related to litigation, such as salaries for 

consultants and employees assisting in litigation-related 

activities and fees to the company managing the litigation. In 

addition, current management and operating contractor8 use their 

own corporate counsel to manage and/or assist in litigation. None 

of these costs are included in DOE’s estimate. 

po Allowable Cost Criteria 

Another problem has been the lack of DOE criteria for 

allowable costs. Cost criteria or guidelines are necessary for 

contractors and law firm8 to know what will or will not be 

reimbursed by DOE. While there is no overall federal criteria, two 

federal corporations ---the Federal Deposit Insurance Corporatio? and 

the Resolution Trust Corporation --have developed cost guidelines * 
for outside counsel. Using the corporationr' criteria a8 a guide, 

we found that DOE i8 paying significantly higher cost8 than these 

guidelines would allow, For example: I 
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1-  T h e  federa l  co rpora tions  requ i re  th a t d i scoun ts o n  fees  fo r  

lega l  serv ices b e  s o u g h t. A  Federa l  Depos i t  Insu rance  

Co rpo ra tio n  o fficia l  sa id  th a t th e  co rpora tio n  rece ives a t 

leas t a  S -percen t d i scoun t, w ith  th e  m a jority o f firms  

d iscoun tin g  the i r  ra tes  1 0  pe rcen t - - some e v e n  as  h i gh  as  2 0  

pe rcen t. D O E , howeve r , d o e s  n o t requ i re  th a t con trac tors  

seek  d iscoun ts fo r  o u tsid e  lega l  fees . O n ly 2  o f th e  1 6  

l aw  firms ' bi l ls w e  e x a m i n e d  con ta i n e d  any  d1scoun ts.l 

-- T h e  federa l  corpora tions ' crite r ia  lim it d o c u m e n t 

dup l i ca tio n  charges  to  $ 0 .0 8  pe r  p a g e . A ll o f th e  l aw 

firms  re ta i n e d  by  D O E  con trac tors  w e r e  charg ing  more- -as  

m u c h  as  $ 0 .2 5  pe r  p a g e . Th is  cou ld  b e  s ign i fica n t, as  

dup l i ca tio n  costs fo r  o n e  firm  over  a  3 -year  pe r iod  w e r e  

over  $ 1 7 5 ,0 0 0 . 

-- T h e  federa l  co rpora tions ' crite r ia  requ i re  th a t facsim ile  

transmiss ions-- faxes- -be  b i l led  a t ac tua l  cost. In  th is  

rega rd , a  Federa l  Depos i t Insu rance  Co rpo ra tio n  o fficia l  

sa id  th a t on ly  th e  re levan t te l e p h o n e  charges  w o u ld b e  a n  . 
a l l owab le  cost. D O E  is re imburs ing  s o m e  con trac tors' l aw  

firms  as  m u c h  as  $ 1 .7 5  pe r  p a g e  p lus  te l e p h o n e  charges  fo r  

faxes . For  o n e  firm , th e  cha rge8  fo r  fa x e 8  to ta l ed  over  

$ 4 8 ,0 0 0  du r ing  a  S -year  per iod . , 

'B o th  firms  p rov ided  1 0  pe rcen t d i scoun ts o n  the i r  fees . 
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-- The federal corporations' criteria limit travel costs to 

coach airfare, moderately priced hotels, and federal per 

diem rates for meals. Travel costs reimbursed by DOE were 

significantly higher. For example, two firm8 billed first- . 

class airfare for their senior partners. Additionallyr 

some firms billed for meals costing almost $100 per person. 

Furthermore, other costs were incurred and charged to DOE that 

the two federal corporations' guidelines consider to be law firm 

overhead costs that are generally subsumed within the professional 

fees. These coats include wordprocessing 8ervices, overtime 

charges, utilities and supplies, and charges .for legal 

publications. In many instances, DOE has allowed these charges. 

While it is conceivable that there may be instances where those 

, 

costs could be appropriately charged and reimbursed, we found many 

instances where the charges were inappropriate. For example, one 

law firm billed for purchasing American Bar Association 

publications, such as a guide to taking deposition8. Additionally, 

according to the federal corporations' guidelines, activities 

conducted by lawyers relating to development of subject matter * 

expertise are not to be charged to the federal corporations. 

Instead, law firms must absorb the cost of developing an 

understanding of specialty issues. In contrast, some law firms 

billed DOE contractors for staff to attend seminars relating to 

E 

toxic/radiation litigation. 
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pro Reauirements fox 

peviewina Billina~ 

Finally, we found that requirements do not exist that mandate, 

and facilitate detailed contractor and DOE review of the bills 

submitted by law firms. As a result, the quality of review varied 

greatly and, in some case8, the review was inadequate. For 

example, one contractor performed an internal audit 2 years into 

the litigation and found that its monthly detailed reviews were 

lacking and that some excessive costs had been paid, such as first 

class airfares. In another case, the contractor never examined 

detailed billings from it8 lead law firm and instead approved all 

the bills based on a monthly two-page billing sumnary. These 

summaries did not specify, either individually or in the aggregate, 

the number of hours lawyets had worked on the case. 

DOE's review of bills was also inadequate. Only at one DOE 

operations office-- Oak Ridge--did Chief Counsel officials perform 

detailed reviews of the legal costs. This office determined that 

numerous costs-- including meals charged by lawyers while in , 

nontravel status and expenses for seminars--should not be paid. At 

Albuquerque, little detailed review of bills wa8 performed. In 

those instances when detailed reviews were performed, it was after 

the bills had.been paid. At Richland, bills were approved for. 

payment by the Chief Counsel primarily on the basis of billing 

summarfes. In our view, the summaries lacked the specificity that 
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would enable a reviewer to determine what the costs actually were 

for and their appropriateness. 

DOE has not required that the bills be in a format with 

sufficient detail that would provide information to understand the 

basis of the charges. Consequently, even when the detailed bills 

are reviewed, many of the charges in the bills cannot be adequately 

assessed. For example, many charges were listed simply as 

"research" or *'reviewing documents." In on8 case, no activity was 

listed at all. In other instances, activities would be accumulated 

into a daily total with a brief description of activities, which 

provided little insight on the time spent on.each activity and 

whether the time spent was appropriate. 

JIECENT. DOE ACTIONS TO 

IMPROVE ITS CONTROLS WILI, 

NOT BE SUFFICIENT 

DOE has recognized problems with its controls over 

contractors' litigation costs and has taken some actions to improve 

them. In this regard, DOE's General Counsel issued litigation 

management guidelines in March 1994 intended to improve oversight 

of litigation and reduce costs. The guidelines also require that 

contractors develop for each case a formal understanding of, among 

other things, allowable expenses, billing procedures, and 

contractor review of bills, 

10 



Although a step in the right direction, these actions do not 

go far enough. The new guidelines still give the contractor 

considerable discretion in how costs will be controlled. On the 

basis of past application of cost controls by contractors, we are 

not convinced that this step will ensure that consistent and 

effective cost controls are developed and applied to all legal 

bills. In our view, the development of cost guidelines rests with 

DOE’s Office of General Counsel, and it needs to take the lead in i 

developing specific criteria-- similar to the federal corporations'- I 

-that would clarify which costs are allowable and which are not. 

Furthermore, once cost criteria are established, consistent 

procedures for reviewing contractors' litigation costs should also 

be implemented. 

In summary, we believe that DOE has limited oversight and 

control of the costs it is incurring related to contractor 

litigation. The agency does not know the full costs associated 

with defending its contractors in litigation, does not have , 

criteria that set forth what costs are allowable for legal 

services, and does not have procedures requiring detailed 

contractor and DOE review of billed costs. fn our view, these 

problems have resulted in higher costs than necessary to DOE f,or 

contractor litigation, Additionally, as I noted earlier, these 

problems need to be resolved, as more lawsuits are likely to result 
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as more information becomes public about the past operation of DOE 

facilities. In our report to this Subcommittee, we will be making 

specific recommendations to address these problems. 
- - - - 

Thank you, Mr. Chairman and Members of the Subcommittee. That 

concludes our testimony. We would be happy to respond to any 

questions you or members of the Subcommittee may have. 

(302129) 
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